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GENERAL

The herein rules are promulgated by the Commission on Membership in accordance with the authority provided by the New Code of By-laws, and with the duly promulgated GENERAL RULES OF PROCEDURE previously approved by the Board of Directors, which is a requisite expressedly provided by the said by-laws for its being in force and effect.

In accordance with Section 7(e), Article VII [B], of our Code of By-laws, the Commission on Membership is vested with the power and authority to conduct preliminary investigations on all cases arising from the complaints for suspension and revocation of member-ship, as well as disputes and controversies involving actual rights (of membership) which are demandable and enforceable in accordance with the provisions of the Code of By-laws.

Specifically, as provided by Section 5(d), Article V, of our Code of By-laws, cases arising from complaints for suspension and/or revocation of membership are under the original jurisdiction of the Regional Adjudicatory Council, and the grounds for such termination and/or suspension of membership are, to wit:

1. Grounds for Termination of Membership. –

(a) Resignation;

(b) Renunciation;

(c) Gross misconduct, gross dishonesty or serious violation of the Code of by-laws, or other rules and regulations of the organization;

(d) Commission of an act involving moral turpitude or other grave offenses committed against the organization or another member which renders the member unworthy of continued membership;

(e) Abetting, encouraging and inciting other member or third party to commit a grave offense against the organization or any member thereof;

(f) Sexual harassment and discrimination as defined by existing laws; and –

(g) Engaging in or committing acts inimical to the interest of the organization, or contrary to its ideals, purposes and principles.

2. Grounds for Suspension of Membership. –

(a) Failure to participate in the affairs and activities of the organization or any local organizational unit, for a period of five (5) consecutive years;

(b) Non-payment of dues, fees and other assessments for a period of five (5) consecutive years;

(c) All other acts involving the commission of the offenses in the next immediately preceding Section committed through negligence or lack of intent to commit so grave a wrong.

Likewise, as implied by Section 3(a), Article V, the Commission on Membership may also conduct preliminary investigation on disputes and controversies involving actual rights (of membership) that are demandable and enforceable in accordance with the provisions of the Code of By-laws, which cases are under the primary and original jurisdiction of the Supreme Adjudicatory Council.

B.  PURPOSE OF PRELIMINARY INVESTIGATION

As used and applied under this rules, the purpose of preliminary investigation is to secure the innocent against hasty, malicious and oppressive prosecution, and to protect him from an open and public accusation of crime, from the trouble, expense and anxiety of a public trial, and also to protect the State from useless and expensive trial. (As established in the Supreme Court’s rulings on: Salonga vs. Pano, 134 SCRA 438 [1985]; Trocio vs. Manta, 118 SCRA 241, and – Hashim vs. Boncan, 71 Phil. 216)  Consequently, applying this doctrine in our aforesaid cases, the purpose of preliminary investigation is to secure the innocent respondent against hasty, malicious and oppressive proceedings for the determination of whether or not his/her membership should be revoked/suspended or not, and to protect him/her from an open and public accusation of committing the ground/s for suspension or revocation of membership, from the trouble, expense and anxiety of a full blown proceedings, and also to protect the organization from such useless and unnecessary proceedings.

A preliminary investigation is considered a judicial proceeding wherein the state prosecutor or investigating officer (CoMe in our case), by the nature of his or its functions, acts as a quasi-judicial officer.  (As established by the Supreme Court’s ruling in Cruz vs. People of the Phiippines, 233 SCRA 439)  THUS, it is imperative upon the fiscal or investigating officer, CoMe in our case, to relieve the accused (or respondent) from the pain of going through a full blown proceedings (trial) once it is ascertained that the evidence is insufficient to sustain a prima facie case or that no probable cause exists to form a sufficient belief as to the guilt of the accused, or that the respondent actually committed the grounds alleged for the suspension or revocation of his membership. 

C.  PRELIMINARY INVESTIGATION PROCEEDINGS

The provisions on preliminary investigation of the RULES OF PROCEDURE OF THE ADJUDICATORY COUNCIL (ACAPO Rules, for brevity), that was promulgated by the Supreme Adjudicatory Council on __th day of January, 2004, particularly Section 4, Rule 8 thereof, are hereby adopted and incorporated by reference; and, in case of inconsistent provisions whereof with that of the “ACAPO Rules” on preliminary investigation, the latter shall prevail.

1. THE COMPLAINANT, WITNESS/ES, ETC.,

Complainant/s in cases brought before the Commission on Membership (CoMe) should be current ID holder/s, and only registered members may testify in those cases, but the testimonies of registered members who were declared by the Board of Directors and/or general assembly as “delinquent” members in accordance with the Code of By-laws shall be considered inadmissible inasmuch as, accordingly, they do not have rights and privileges; Provided, however, that CoMe shall have the option to consider the said testimonies of delinquent members as corrobo-rating testimonies.

A witness can testify only to those facts that he/she knows of his/her own knowledge, that is, which are derived from his own perception, except as other-wise that may later on be provided in the CoMe rules.  And, so, testimony as to the existence of a fact based not on the witness’ own personal knowledge or observation but on what someone else said or know is excluded.

2. THE COMPLAINT 

The complaint shall state the complainant’s name, I. D. number, and address; the name of the respondent, chapter, known address, and an allegation of, among others, facts that allegedly constitutes as grounds for revocation or suspension of the respondent’s membership, as well as a personal declaration certifying that the complaint was caused to be prepared by him/her, willingly and voluntarily, and that the allegations thereof are of his own personal knowledge. It shall also contain a declaration that any misrepresentation in the complaint, in words or in deeds, may be used against the complainant, either as a ground for suspension or revocation of membership, or for and in the purpose of imposing penalties, sanctions and disciplinary measures thereof. 

It may be in an affidavit-complaint form, or in accordance with - CoMe Form No. C-104, filed with the CoMe, personally or by registered mail, together with the affidavit or testimony of witnesses, and supporting evidences, such as docu-ments, photographs, and the likes, in as many copies as there are respondents, plus two (2) copies for CoMe’s official file; Or, by posting the same in the E-mail group of A-Phi-O, provided that, as the case may be, the complainant’s E-mail address is duly authenticated by Our e-mail group moderator.

PROVIDED, that in the event the respondent is not a member of Our E-mail group, the expenses for and in providing him/her with a copy of the complaint, together with the testimonies of witnesses and supporting evidences, documents, photo-graphs, and the likes, shall be for the account of the complainant.

3. THE ANSWER (Protection of the Rights of the Respondent)

With ten (10) days upon receipt of the complaint, CoMe shall either dismiss the same if it finds no ground to continue with the inquiry, or formally advise the respondent of the complaint by furnishing him a copy thereof, together with the testimonies of witnesses, and supporting evidences, such as documents, photos, and the likes, to afford him of the right to examine the complaint, and all the supporting evidences thereof.  And, within ten (10) days from receipt of a copy of the said complaint, and all its supporting evidences, the respondent shall submit its answer and/or refutation of the complaint, together with all his supporting documents or evidences therefor; HOWEVER, if the respondent, having been duly notified of the complaint, failed to file his answer or refutation of the complaint within ten (10) days from and after the receipt of the complaint, CoMe shall have the authority to come up with its findings and resolution on and of the complaint based on the allegations and evidences presented by the complainant.

The respondent’s answer in the complaint should contain allegations refuting the facts and circumstances alleged in the complaint, supported by the testimonies of his witnesses and other documents, such as evidences, photographs, and the likes, which shall also be in the form of an affidavit, filed with the CoMe personally or by registered mail, or by posting the same in the A-Phi-O’s E-mail groups on the condition that the respondent’s E-mail address is duly authenticated by Our E-mail group moderator.

4. CoMe’s CLARIFICATORY QUESTIONS

Upon receipt of the respondent’s answer or refutation of the complaint, as above, CoMe shall forthwith furnish the complainant with a copy thereof.  And, if and when CoMe believes that there are matters to be clarified, it may pro-found clarificatory questions, in writing, to the parties concerned, and directs them to submit their explanatory answer, in writing, within ten (10) days from and after receipt of such letter-questionnaires.  Both parties, the complainant and respon-dent, may submit to CoMe questions that it wants to profound on to the adverse party or to whosesoever witnesses concerned.

5. CONCLUSION/FINDINGS (ENDORSEMENT FOR FULL-BLOWN PROCEEDINGS)

Upon receipt of any or all additional supporting evidences and/or documents on the allegations of both parties, CoMe shall forthwith proceed with the determin-ation of whether or not there is sufficient ground/s for the filing of the complaint proper, such as for suspension or revocation of respondent’s membership; and, if the findings of CoMe is that the case proper should be filed, then the case shall be elevated to the Regional Adjudicatory Council concerned.

On the other hand, if CoMe finds that there is no sufficient ground for the filing of the complaint proper, it shall dismiss the complaint; HOWEVER, said dismissal shall be appealable by way of a “petition for review” filed by the complainant (or appellant) directly with the Supreme Adjudicatory Council, within fifteen (15) days from and after the date of issuance of the order or decision in question, citing errors that he believe were committed by CoMe in arriving at its findings or conclusions; and, should the Supreme Adjudicatory Council reverse CoMe’s appealed conclusion and findings, it shall remand, accordingly, the case to the Regional Adjudicatory Council concerned for purposes of conducting the trial and hearing of the case, or a full blown proceedings for and in the determination of what is the most appropriate resolution of the controversy or issues at hand.
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